OFFICE OF INDEPENDENT BUDGET ANALYST

CITY OF SAN DIEGO
MEMORANDUM
No. 08-1
DATE: January 2, 2008
TO: Honorable Members of the Audit Committee

n/“
FROM: Andrea Tevlin, Independent Budget Analyst M (

SUBJECT: Charter Revision Proposals

On Monday, January 7, 2008 the Audit Committee will consider revisions to the City Charter
proposed by the Mayor’s Charter Review Committee. The items for Audit Committee
consideration are the proposals for an Audit Committee and a City Auditor.

The IBA has provided the attached reports for Audit Committee review. They include a
comprehensive review of the significant research and analysis the IBA has performed on this
topic over the last year and a half. The reports include our original review of the Kroll Report,
published August 30, 2006 (see pp. 3-9), the IBA’s May 17, 2007 report to the Charter Review
Committee on Auditor Independence and Audit Committee Issues, and our recent report to the
Rules Committee on the final recommendations of the Charter Review Committee (see p. 4).

As we have shown, there are several acceptable models for the City’s Audit Organization. The
model recommended by the Charter Review Committee is acceptable and is supported by the
IBA. We reiterate that Mayoral appointment of the City Auditor is satisfactory in this model
because it is paired with legislative appointment of the Audit Committee members and other
safeguards for City Auditor independence, including reporting to the Audit Committee and City
Council upon appointment. Mayoral appointment of the City Auditor would not be acceptable
without these protections. Nor would Mayoral appointment of the citizen members of the Audit
Committee provide for the necessary independence of the committee from management. The
IBA continues to recommend no management oversight of the Audit Organization, which is a
basic tenet of the best practices cited.

Attachments:
1. IBA Report 06-35: Responses to Remedial Recommendations of the City of San Diego's
Audit Committee
2. IBA Report 07-55: Auditor Independence and Audit Committee Issues
3. IBA Report 07-102: Charter Review Committee Recommendations
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Item Number: 601

Item: Responses to Remedial Recommendations of the City of San Diego’s Audit

Committee

OVERVIEW _

In February 2005, the City Council adopted a resolution to retain Kroll, Inc. (“Kroll”) to
evaluate the investigative reports of Vinson & Elkins and the City Attorney and to make
appropriate recommendations to the City Council. At a meeting with SEC officials on

© March 2, 2005, the City was instructed to complete a thorough investigation into its own

finances and develop a plan for remediation. In response to SEC concerns, the City
formed an independent Audit Committee on March 8, 2005 consisting of Kroll
representatives Arthur Levitt, Lynn Turner and Troy Dahlberg.

On August 8, 2006, the City’s Audit Committee presented the Report of the Audit
Committee of the City of San Diego that included investigation into the Retirement
System and Sewer Rate Structure (“Kroll Report”). As was requested by SEC officials,
the Kroll Report provided details of the Audit Committee’s investigation and a
comprehensive remediation plan to correct the City’s internal controls and prevent future
control lapses. ‘

On August 24, 2006, the Mayor presented his response to the Kroll Report. The Mayor
and his staff carefully reviewed the report, identifying 121 recommended remediations
which they organized into 33 different categories. In his memorandum to the City
Council dated August 24, 2006, the Mayor indicated that he had directed his staff to
begin implementing all of the recommended remediations identified. The Mayor’s
implementation plan provides brief responses for the 121 identified remediation
recommendations and associated fiscal impact estimates for the proposed actions
discussed in each response.
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The IBA has spent the preceding weeks reviewing the report and remediations, as well.

In this report, the IBA presents a discussion on several remediations that we believe.
warrant critical examination prior to wholesale adoption. While the IBA is supportive of
the Audit Committee’s recommendations and the Mayor’s timeline for implementation,
we believe that true reform begins with an honest and open exchange of ideas. As the
Audit Committee discussed at the August 8™ presentation, the City’s past practice of
suppressing dissent and thoughtful discussion in the interest of expediency was an
underlying cause of the challenges the City faces today. Given that admonition, the IBA
believes it is critical to carefully consider these remediations in a public forum, discuss
the merits of each, and explore possible alternatives. We also emphasize that adoption of
the overall strategy should not preclude continuing public discussion and examination as -
plans evolve and details are developed. ‘ ‘

The City must now consider a remediation package that will dramatically alter the way
our government is structured. The reforms that are set into place will establish a
foundation for the future operation of city government. In time, San Diego will become a
blueprint for other municipalities facing the same challenges. The reforms that are
considered today should be irrespective of any current elected official or personality;
instead, they should focus on establishing a better process by which local government is
run, today and in the future.

FISCAL/POLICY DISCUSSION

In general, the remediations proposed in the report represent improved practices in many
areas of finance, accounting and management. The IBA has not found any of the
remediations to be inappropriate or unnecessary; rather we encourage the adoption of all
remediations proposed as part of a total strategy to achieve financial accountability and
operational success. In addition, the IBA strongly endorses the Mayor’s timeline for
individual remediations as well as the broader goal to complete implementation within
the next 30 months. This aggressive timeline makes this effort the top priority for the
City of San Diego, which is entirely appropriate and necessary. : ) ”

The IBA supports and is in agreement with the vast majority of the Mayor’s plan for
implementation of these remediations. With regard to Budget Policies and Financial
Reporting, for instance, all of these recommendations are critical to enhance fiscal
accountability, and many of the recommendations mirror those made by the IBA in
several past reports and memos including our review of the FY 2007 Proposed Budget.
Many other recommendations, such as Training, Reconciliation of Accounts, and '
Personnel, as examples, are clearly procedures and policies that should have always been
in place in this organization. The IBA also supports the recommendations under City
Funding/SDCERS, some of which are also reflective of past recommendations by this
office.
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Although the report made 121 recommendations, there is only one recommendation for -
which our research leads us to believe modifications are warranted. In addition, there are
four subjects we will endeavor to clarify or supplement with additional detail or
recommendations at this time. The five areas this report will address are: '

- Audit Organization
City Council Approval of Interdepartmental Transfers
City Council Review Period
Internal Hotline
Oversight Monitor

Al el

Audit Organization

Two of the most significant and fundamental remediations recommended by the Kroll
Report are the establishment of an Audit Committee and the creation of the Auditor
General position. As recommended in the report, the Audit Committee — which would be
separate and distinct from the Kroll Audit Committee that conducted the investigation
and produced these recommendations — would be made up of three members, including
one Council member and two subject-matter experts appointed by the Mayor subject to
Council confirmation. The Audit Committee will have oversight of all of the financial
operations that are managed on a day to day basis by the Mayor. The Auditor General,
who will be responsible for internal audits and will report to the Audit Committee, would
also be appointed by the Mayor subject to Council confirmation.

Together, the two new entities will create an “audit organization,” which will effectively
become a new arm to City government. The central role of this arm will be to provide
independent oversight and auditing for the accounting and financial reporting functions
of City management. While the IBA strongly supports the creation and role of this audit
organization, we have concerns over the degree of independence that will be accorded
this organization by virtue of the powers of appointment recommended by the Kroll
Report.

Independence

Given that the audit organization’s independence will and should be its most
distinguishing attribute, we believe it is critical to explore the concept of independence
and how to best provide for it in the City’s audit organization. The United States ’
Government Accountability Office (GAO) states that “the audit organization and the
individual auditor, whether government or public, should be free both in fact and
appearance from organizational impairments to 'mdependence.”l Further, the Institute of

! United States General Accountability Office, GAO Government Auditing Standards Amendment No. 3,
Independence (Washington DC: United States General Accountability Office, 2002), §3.11.
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Internal Auditors (IIA) defines independence as “[t}he freedom from conditions that
threaten objectivity or the appearance of objectivity.”

Thus, when establishing this audit organization the City of San Diego must ensure that
the risk of undue influence, either real or perceived, that would impair objectivity and
independence should be minimized or eliminated. The greatest risk of undue influence
stems from City management, since all of the financial reporting functions and
organizational controls, on which the audit organization is to perform its auditing
functions, resides with management. Therefore, the key for the audit organization is not
independence in the general sense, as in independence from all City officials and entities,
but independence from management specifically. As aresult, balancing the power of the
various branches within the audit organization is not the desired outcome. Rather, the
audit organization is itself a balance to the enormous power over financial reportlng and
internal controls that is rightly vested in management.

Audit Committee

The U.S. Securities and Exchange Commission (SEC) and the Government Finance
Officers Association (GFOA) place particular emphasis on the separation of management
from audit committee members.> Also, both the GFOA and the Association of Local
Government Auditors (ALGA) strongly recommend that management have no
involvement in selecting audit committee members.* Each vests the authority for

2 Institute of Internal Auditors, International Standards for Professional Practice of Internal Auditing
(Altamonte Springs: Institute of Internal Auditors, 2003), http://www theiia.org/index.cfm?doc_id=2507.

3« A effective audit committee may enhance the accountant’s independence by, among other things,
providing a forum apart from management where the accountants may discuss their concerns.” U.S.
Securities and Exchange Commission, Strengthening the Commission’s Requirements Regarding Auditor
Independence (Washington DC: Securities and Exchange Commission, 2003), 17 CFR Parts 210, 240, 249
and 274, http://www.sec.gov/rules/final/33-8183.htm; “An audit committee provides a forum separate
from management in which auditors and other interested parties can candidly discuss concerns.”
Government Finance Officers Association, Recommended Practice: Audit Committees (1997, 2002, and
2006) (CAAFR) (Chicago: Government Finance Officers Association, 2006).

4 ‘“The governing body(4) of every state and local government should establish an audit

committee or its equivalent...” (4) footnote: “For the purposes of this recommended practice,
the term ‘governing body’ should be understood to include any other elected officials (e.g., -
county auditor, city controller) with legal responsibility for overseeing financial reporting,
internal control, and auditing, provided they do not exercise managerial responsibility within
the scope of the audit.”

Government Finance Officers Association, Recommended Practice: Audit Committees (1997, 2002, .and
2006). (CAAFR) (Chicago: Government Finance Officers Association, 2006); “Audit committee members
shall be appointed by the legislative body and all appointees shall be independent of the local government’s
management and administrative service.” Association of Local Government Auditors, Guidelines and
Model Legislation for Local Government Auditors (Lexington: Association of Local Government Auditors,
1999), http://www.nalga.org/reports/Legislation. '
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establishment of the committee, as well as nomination and appointment of members, in
the governing or legislative body of the organization. In a Strong Mayor form of
government, the Mayor is a member of the management, and therefore it is not
recommended that s/he participate in audit committee appointments.

Additionally, in reviewing other municipalities that use audit committees, the City of
Denver is the only municipality that requires the executive to make appointments of
private citizens to the committee. The City of Denver has found that this has not allowed
for a sufficient level of independence from management. On August 28, 2006, the

Denver City Council approved a measure for the ballot to revise the composition of the
Audit Committee. This measure is intended to enhance independence by reducing
management influence, in the form of appointments, on the Audit Committee.” Finally,

we refer to the private sector wherein appointments to an Audit Committee are typically
made by the Board of Directors (governing body) rather than by the chief executive
(management).

Regardless of the ample evidence to the contrary, some may argue that the current
recommendation is sufficient to ensure independence in that a check and balance is.
provided through Council confirmation of the Mayoral appointees. In theory, the Council
would have the ability to reject a Mayoral appointee who either did not meet the required
qualifications or who was not deemed to be sufficiently independent from the City’s
management, in either fact or appearance. While this system does provide a-check and
balance to ensure some level of independence, it still presents certain challenges. First,
the power of Council confirmation is less effective in reality than in theory. Council
confirmation proceedings have in the past been little more than a formality, with little or
no challenge to the appointee. Secondly, this process only gives the Council one choice:
confirm or reject the Mayoral appointee. The selection process whereby candidates are
vetted may not be apparent to the public. The public, and very likely the Council, may
not know why or how the appointee was ultimately selected. If the appointee is rejected,
the same selection process begins again and valuable time is lost.

The Mayor makes all of the financial appointments within the managerial structure,
including the CFO, the Budget Director, the Comptroller, and the Treasurer. With 75%

S During a phone conversation on August 15, 2006, the Director of Communications further elaborated that
the mayoral appointment of four members, including the chair of the committee, to the six-member audit
committee was “problematic.” Denis Burckefeldt (Director of Communications, City and County of
Denver, Auditor’s office), in discussion with Lauren Beresford (Intern, City of San Diego, Office of the
Independent Budget Analyst), 15 August 2006; During another phone conversation on August 29,2006, the
Director of Communications alerted the IBA that the Denver City Council had approved a ballot measure
to reform the audit committee. ‘Denis Burckefeldt (Director of Communications, City and County of
Denver, Auditor’s office), in discussion with Lauren Beresford (Intern, Clty of San Diego, Office of the
Independent Budget Analyst), 29 August 2006.
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of the appointments to the audit organization made by management as well (the two
private citizens on the Audit Committee and the Auditor General), and insufficient checks
available to non-managerial officials, the IBA concludes that this proposal does not
provide the necessary independence from management to effectively serve the oversight
function as envisioned. This proposal is inconsistent with the national guidelines and

best practices established by reputable advisory organizations. The fact or appearance of
compromised independence in the City’s audit organization would eliminate the potential
benefits of this body’s oversight function. Therefore, the IBA recommends that the City
of San Diego require the legislative body to make the two private citizen appomtments to .
the Audit Committee, as endorsed by accepted practices and guidelines.

Drawing from procedures and practices employed in other organizations, the IBA.
suggests that the City Council appoint a screening committee to take recommendations
and applications for the positions, review qualifications, and provide a pool of candidates
to the City Council. The screening committee should be convened immediately and be

- charged to make their recommendations within 60 days of amending the ordinance for
the Financial Reporting Oversight Board, consistent with the timeline as proposed in the
Mayor’s report. Please see Attachment 1 for a sample process to implement this
recommendation.

The Kroll Report recommends that the third member of the Audit Committee be
appointed from among the City Council Members. The Council Member should serve as
a representative of the policy-making body, assisting the committee to identify long-term
or pervasive issues within the organization that should be addressed. Additionally, as a
layperson, the Council Member may serve to challenge the Audit Committee as a whole
to understand the more basic underpinnings of financial and disclosure statements. The
appomtment of governing body members is recommended by the ALGA as well as the
GFOA.® Therefore, we support the Kroll Report recommendation that one Council
Member be appointed to the Audit Committee.

We support the Kroll Report recommendation that the Audit Committee should establish
a charter, and further recommend that this should include term limits and procedures for
removal of committee members. This charter should be approved by the leglslatwe body,

the City Council, once drafted.

8 “The legislative body shall appoint at least one of its members to serve on the committee.” Association of
Local Government Auditors, Guidelines and Model Legislation for Local Government Auditors
(Lexington: Association of Local Government Auditors, 1999), http://www.nalga.org/reports/Legislation;
“All members of the audit committee should be members of the governing body.” Government Finance
Officers Association, Recommended Practice: Audit Committees (1997, 2002, and 2006) (CAAFR)
(Chicago: Government Finance Officers Association, 2006).
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Auditor General

With regard to the Auditor General, best practices and guidelines suggest several
mechanisms by which an auditor can gain independence. The GAO suggests that audit
heads should be made free from organizational impairment primarily by being directly
elected or appointed by the legislative body or a governing body. However, s/he also
may be free from impairment if that person is appointed by another official, as long as the
legislative body confirms the appointment, the appointee reports results and is
accountable to the legislative body, and s/he subject to removal by the leglslatlve body
This is supported by the ALGA, as well.®

As recommended by the Kroll Report, the City’s Auditor General would be nominated by
the Mayor and appointed by a majority vote of the City Council. A 10 year term and
removal only by the legislative body or the Audit Committee enhances the Auditor
General’s independence from management. In addition, the Auditor General would
submit reports to the City Council on his/her activities and findings. This model is
consistent with best practices and national guidelines in ensuring independence for the
Auditor General. In addition, it is not uncommon in the private sector for the executive
to hire the internal auditor.

Notwithstanding this support for Kroll’s proposal, it is valuable to take this opportunity to
review the benefits and detriments of alternative proposals for establishing this position.
One alternative is establishing an elected position for the Auditor General. In IBA
Report 06-20, we explored this and several other mechanisms by which the City’s
Auditor and Comptroller could gain the requisite independence from management. It is
likely that requiring the Auditor General to be elected would secure the greatest degree of
independence. In this case, the establishment of an Audit Committee would probably be
unnecessary, as the Auditor General would report directly to the voters of the City of San
Diego. Many models for an elected auditor exist, although in most cases the position also
has responsibility for treasury and management functions, which the Kroll Report seeks
to separate from the internal audit function. The disadvantage to electing an Auditor .
General is that the position could become highly political. An elected Auditor General

7« .. A government audit organization may also be free from organizational impairments for external
reporting if the audit organization’s head meets any of the following criteria:... c. is appointed by someone
other than a legislative body, so long as the appointment is confirmed by a legislative body and removal
from the position is subject to oversight or approval by a legislative body, and reports the results of audits
to and is accountable to a legislative body...” United States General Accountability Office, G40
Government Auditing Standards Amendment No. 3, Independence, (Washington DC: United States General
Accountability Office, 2002), §3.30.2.

¥ «“provide for an ‘independent” auditor either through election or appointment by the legislative body or
chief executive officer. Appointment or removal of an appointed auditor by a chief executive officer
should be subject to legislative approval.” Association of Local Government Auditors, Guidelines and
Model Legislation for Local Government Auditors (Lexington: Association of Local Government Auditors,
1999), http://www.nalga.org/reports/Legislation.
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would not only serve as an expert in auditing, but would also have to be a politician. As
stated by the City of San Diego’s current Auditor and Comptroller, this may increase
“susceptibility to special interest groups and other politically powerful members within
the entity.” For this reason, the City’s Auditor and Comptroller found election to be the
least desirable method by which to gain independence from management. In addition, it
is uncertain whether an elected auditor would possess the same high degree of experience
and expertise as that of an appointed auditor, unless the City Charter provided for specific
qualifications. '

The election of an Auditor General would first require a Charter change, by the vote of
the people at an election, and then a subsequent election to choose the Auditor General.
This makes the timeframe for implementing an elected position several years out, at the
very least. Given the support for the Kroll recommendation throughout the guidelines of
reputable advisory groups and in practice nationwide, the IBA recommends that the City
of San Diego move forward to establish an internal audit function with the greatest
degree of independence possible within the structure of our current City Charter.

Another alternative is to have the Audit Committee appoint the Auditor General. This
option was also discussed in IBA Report 06-20, wherein we suggested that the Financial
Resources Oversight Board could serve as the appointing authority for this position. A
variation on this model is seen in Seattle where the committee, comprised solely of
Council Members, has this authority. This model is also seen in the City of San Diego
for both the Personnel Director, who is appointed by the Civil Service Commission, and
the Executive Director of the Ethics Commission, who is appointed by the Ethics '
Commission. Although this alternative is worthy of consideration and is illustrated by
other systems that could serve as valuable models, best practices and guidelines more
consistently support the appointment of the Auditor General directly by the executive,
given sufficient checks for the legislative body.

In light of the research discussed above, the IBA supports the report’s recommendation
that the City of San Diego require the executive to appoint the Auditor General, subject to
the confirmation of the legislative body, provided the IBA recommendation for the City
Council appointment of Audit Committee members is implemented. Together, these
proposals will provide for sufficient independence for the audit organization as a whole.

We furthermore emphasize that the power and responsibility of the City Council’s
confirmation is significant and should be used with great care and thoughtfulness. We
recommend that confirmation hearings serve as a last stage in the interview process for
the Auditor General. This public examination should include a process mirroring that
used in the nomination phase by the Mayor, including prepared questions in order to

? City of San Diego. Annual Report on Internal Controls. (San Diego: Office of the Auditor and
Comptroller, 2006), 11.
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assess the qualifications and skills of the candidate, and responses by the candidate in .
open session, prior to a vote. '

F mal Audit Organization Recommendation ' ,
The IBA’s recommended model for the audit organization, wherein the Audit Commlttee
is established by the legislative body and the Auditor General is nominated by the
executive and appointed with consent of the legislative body, is most consistent with
principles of independence and best practices across the nation. The IBA strongly
recommends that the City Council adopt this model] for the City’s audit organization to
ensure that, both in appearance and in fact, this organization will entirely fulfill the
independent role envisioned.

City Council Approval of Interdepartmental Transfers

On July 31, 2006 the City Council approved an ordinance establishing a pohcy to
reorganize the departments of the City, otherwise known as the Business Process
Reengineering (BPR) Ordinance. This ordinance intended to strike a balance between
the Mayor’s desire to expeditiously implement BPR reforms, and the Council’s Charter
authority under Section 26 to “change, abolish, combine, and rearrange” the C1ty
departments.

The basic provisions of the BPR Ordinance state that prior to implementation ofa
proposed BPR, the Mayor will provide a report to the Council detailing any departmental
or budgetary changes that would result from the BPR, including the reorganization of
department, division or board, and any required changes to the Administrative Code or
Appropriation Ordinance. The Council then has the discretion, within a spemﬁed review
period, to hold a public hearmg on the BPR and to make a determination to approve or
reject the proposal. The review period has been established as five Council meetings or
60 days, whichever comes first. If no hearing is held or determination made W1th1n the
review peuod then the BPR proposal will be deemed approved. :

The IBA has expressed concern on several occasions about the Council delegating its
Charter authority to allow for BPR implementation. This concern was first noted at the
Budget and Finance Committee meeting on June 14 and in Memo 06-10, where the IBA
stated that the Council should retain its authority given its interest in the BPR process,
and this being the first year under the new form of government. Subsequent IBA reports
and memos echoed this sentiment, and issued new concerns over the length of the review.

period. While we continue to feel that the current process is not optimal with regard to
the length of the review period, the remedial recommendations presented in the Kroll
Report have brought new focus on the delegation of Council’s Charter authority.

Recommendation 20 in Appendix M of the Kroll Report states the followingf
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Interdepartmental transfers to meet budgetary goals, or for any other purpose,
should not be permitted unless approved in advance by the City Council.

While this statement is not addressed in the Mayor’s response to the Kroll
recommendations, we believe that it substantiates our concern with the BPR Ordlnance
The Mayor’s BPR process is likely to bring about fundamental reform to the way City
departments are organized and operated, and the City Council should have a vested
interest in engaging in this process. While the City Council has no authority over the
operation or management of City departments, it does have the authority to determine
how the City is organized, granted by Charter Section 26. By surrendermg this authorlty,
the Council is abrogating one of its sole sources of power.

To look at it from another perspective, it could also be argued that the BPR Ordinance as
currently written erodes accountability. Under the current process, the Council is-not
required to affirmatively approve the reorganization of City departments, or the transfer
of dollars, positions or appropriations between departments within the same fund. Itis
unclear the degree to which the Council can be held accountable if reforms are made
without explicit approval. Without having to cast an affirmative vote, there is a greater
chance that BPR proposals will not receive the highest level of scrutiny. Quite simply, a
non-voting or de facto approval imparts less accountability than approval that is achieved
by way of an affirmative vote. '

Arguably, one of the most apparent conclusions of the Kroll Report is that the City
Council has the obligation to fully understand what is being approved. Under the current
BPR process, the Council has surrendered its approval without first knowing what is
being proposed. Unless Council demands a hearing on each BPR, approval will be de
facto and will not require a conscientious and affirmative vote. In light of the
conclusions reached by the Kroll Report and the current atmosphere at City Hall, we feel
that this process moves the City in the wrong direction. The IBA believes that it is not
only appropriate but mandatory that the City Council become fully educated on, and cast
an affirmative vote to approve or reject, each BPR proposal.

We recommend that the BPR Ordinance be amended to require that each BPR proposal
involving changes to the budget, including the restructuring of City departments or the
transfer of funds, positions or appropriations between departments, be docketed for
Council consideration. To promote expediency yet still allow for docketing flexibility,
all BPR proposals should be docketed as soon as possible, but no later than five Council
meetings or 60 days from the time that BPR reports are released. '

This proposed amendment would do nothing to slow down the implementation process
(and in fact may actually speed it up since non-controversial BPRs could be placed on the
consent agenda and would not necessarily have to wait for the full review period, as is the
case under the current process), and would provide greater oversight and accountability
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for the City Council. We believe that this amended process is more in line with the
reforms prescribed by the Kroll Report, and moves the City in the right direction by
providing enhanced transparency and a higher degree of accountability.

City Council Review Period B

The Kroll Report reminds us that the City Council is the governing body that authorizes
the City to borrow funds. The investigation showed that the City Council’s review of
disclosure documents has at times been rushed and perfunctory. Citing the critical
importance of the City Council’s oversight role, Kroll recommends that the City Council
be provided at least two weeks to review substantially completed drafts of a preliminary
offering statement before it is asked to vote to approve the final document. The Kroll
Report states “if the City Council is to share responsibility for the accuracy of the City’s
disclosure documents, it is absolutely essential that the Council be given a reasonable
opportunity to examine and ask questions about the disclosure documents it is authorizing
to be disseminated to the public”.

The IBA strongly supports Kroll’s recommendation for a 14-day review period for
offering statements and the City’s CAFR. Acknowledging Kroll’s comment that
effective oversight cannot be performed without sufficient time for document review, the
IBA would further recommend that a 14-day review period be considered for all items
scheduled to be heard by the City Council. IBA Report 06-5, issued on January 30, 2006,
established policies and procedures for a two week document review period tied to the
current requirements established by the City Council docket coordinator. However,
current docketing practices regarding the release of information by the City Clerk only
provide Council members and their staff with 1 to 3 business days to review items that
require City Council action. ’

It has been our observation that the inevitable pressure to expedite items to the City
Council often forces current docketing requirements to be relaxed which in turn
compromises an already short review time for elected officials. It should be noted that-
management and City Attorney review time prior to docketing typically requires three to
six weeks. The IBA believes that elected officials require more than 1 to 3 business days
to effectively review complex documents and fulfill their oversight responsibility. When
the time available does not allow for the normal review process, the period for City
Council review should be the last place to cut corners. In light of Kroll’s comments and
in accordance with the procedural requests made in IBA Report 06-5, we recommend that
the Mayor’s Office, Council President’s Office, City Clerk, and City' Attorney work
together to develop a plan that would increase the length of the City Council review
period for all legislation. We recommend that the procedure be reviewed in six months,
and if it hasn’t been successful, City Council should consider legislation that would
legally require a longer review period. '
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Internal Hotline

~ The IBA agrees with the recommendation regarding the establishment of an internal
hotline and effective procedures and policies for dealing with whistleblower complaints.
We support the Mayor’s proposal to establish these policies and procedures by October
2006. The IBA strongly recommends that those procedures should include the Auditor
General as a member of the Hotline Committee and that s/he be a designated recipient of
a copy of each and every complaint. This would ensure that there is no opportunity for
management to prevent proper investigation of any complaint. Therefore, the Auditor-
General should be a part of the decision-making process for which complaints are
referred to the audit organization and that decision should not be made by management
alone. ”

Oversight Monitor

In assessing the City’s ability to implement a remediation plan, the Kroll Report recounts
a history of repeated government failures and expresses a lack of confidence that the City
can independently follow through with their Remediation Plan. The Kroll Report
recommends the appointment of a Monitor to oversee the implementation of and
compliance with the remediation plan. It is further recommended that a City Monitor be
selected by the Mayor in consultation with the City Council and subject to the approval
of the SEC. The Kroll Report provides the following prescription for a City Monitor:

An independent person of suitable standing, independence and experience
Complete and unfettered access to all City/SDCERS personnel and records
Make quarterly reports to the City and the SEC on the City’s progress

Serve a term of no less than three years and be provided with adequate resources
Provide the SEC with the right, upon request, to-expand the scope of the
Monitor’s duties following consultation with the City.

The Mayor has expressed support for these recommendations and indicated that he isin
the process of identifying a Monitor to oversee implementation of the Remediation Plan.
In his August 24" memorandum, the Mayor states that the specific scope and duties will
be worked out once a City Monitor has been identified. Citing similar unspecified
situations in the private sector, the Mayor estimates the cost to be $§3 to $4 million over
the three year period.

Given the considerable estimated expense for a monitor to oversee the City in complying
with the SEC and implementing a well defined remediation plan, the IBA recommends
that there be more discussion about the specific scope of work and associated costs as
soon as possible, and prior to selecting a Monitor. This will enhance the City Council
and the public’s understanding of the work of an Oversight Monitor and justify the
estimated cost associated with it.
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Once a comprehensive scope of work for the Monitor has been developed, staff should
ensure that a provider is selected in conformance with Charter and Municipal Code
requirements for competitive bidding and contracting for services. The contract for a
City Monitor should be discussed at a meeting of the City Council or Rules Committee
prior to approval. The IBA believes that these recommendations can be expeditiously
completed to the satisfaction of the SEC, elected officials and the public.

CONCLUSION ‘

The IBA strongly supports the implementation of the suggested remediations in the Audit
Committee report as necessary steps to achieve financial accountability and operational
success. The Mayor’s proposal for implementation is sound and the IBA endorses the
aggressive timeline as established by the Mayor. The IBA recommends adoption of that
plan, with the modifications described:

1. Audit organization: Adopt the Kroll Report’s recommendation for the
appointment of the Auditor General, but require the legislative body to make the
two citizen appointments to the Audit Committee. :

2. City Council Approval of Interdepartmental Transfers: Amend the BPR
Ordinance to require an affirmative action by the City Council on each proposal
that includes any departmental or budgetary changes. ' v

3. City Council Review Period: Direct the Mayor’s Office, Council President’s
Office, City Clerk, and City Attorney work together to develop a plan that would
increase the length of the City Council review period for all legislation and review
effectiveness in six months. _ «

4. Internal Hotline: Require the Auditor General to sit on the Hotline Committee -
and be a designated recipients of each complaint submitted in order to ensure all
complaints are investigated properly. »

5. Oversight Monitor: Have a public discussion on the necessity, scope of work
and funding requirements in order to enhance public and City official’s
understanding of this function. '

Penni Takade : Kaa |
Legislative & Policy Analyst ~ Fiscal & Policy Analyst

Tof Haynes f APPROVED: Andrea Tevlin
Fiscal & Policy Analyst ’ Independent Budget Analyst

13

Attaciitient 1



Attachment 1

Sample Audit Committee Appointment Process

Week 1:

Utilizing the Kroll Report and the cited GFOA Recommended Practice, develop an
expanded description of the role of an Audit Committee member to include: ideal
candidate qualifications and experience, expected scope of responsibilities, term of
appointment, anticipated frequency of meetings, direct report and public reporting
requirements and resources available to the Committee. .

Weeks 2 through 5:

1) Solicit applications from qualified candidates utilizing recommendations from
independent individuals, organizations and government oversight entities with
affiliations with experts in the realm of government financial reporting and
auditing. Notices to the public to apply for the appointments could also be made
utilizing local publications, asking that the publications donate this space as a
public service. The City should not accept applications from individuals who

have made campaign contributions to, publicly supported or opposed, or had other

campaign involvement with any of the City’s elected officials. Consistent with
the recommendations in the Kroll Report for SDCERS Board Members,
candidates should be required to complete a detailed application and to affirm the
accuracy of all the data therein, and also be subject to a background check.

2) Establish a screening committee to review and select the best qualified
candidates for consideration. For example, a six-member screening committee
might be logically comprised of two City Council Members, the City Attorney,

~ CFO, IBA and an outside financial expert selected by the City Council.

Weeks 6 and 7:

The screening committee meets to review applications and select a small pool of
candidates judged to be best qualified for the two available appointments.

Week 8:

The City Council convenes a special public meeting to receive personal statements of

interest and ask questions of the top candidates.

Week 9:

The City Council votes to appoint two citizens to the Audit Committee.
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OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date Issued: May 17, 2007 IBA Report Number: 07-55

To: Charter Review Committee Members

From: Andrea Tevlin, Independent Budget Analyst
Subject: Auditor Independence and Audit Committee Issues
OVERVIEW

On November 2, 2004, the voters of the City of San Diego passed Proposition F, which amended
the City Charter to add Article XV to “test implementation of a new form of governance
commonly known as a Strong Mayor form of government”. In considering Charter Sections 39
and 265 as they relate to the City Auditor & Comptroller, the City Attorney opined in a
memorandum dated January 23, 2006 (attached) that the Office of the City Auditor and
Comptroller is now under the Mayor’s direct supervision; however, the “Mayor may not limit or
impede the authority or duties given to, or required of, this public office by City Charter or
ordinance, federal or state law.” Given concerns about auditor independence and the oversight
role of the City’s new Audit Committee, the IBA has prepared a binder of Auditor and Audit
Committee documents for the Charter Review Committee. Drawing from the contents of the
binder, this report attempts to highlight some of major issues related to auditor independence and
the City’s Audit Committee to better facilitate Charter Review Committee discussion prior to a
public vote to possibly amend the City Charter.

FISCAL/POLICY DISCUSSION

Auditor Independence

The IBA has issued several reports expressing our concern about the City’s lack of auditor
independence under the new form of government. As stated in IBA Report Number 06-35, we
believe that an audit organization’s independence will and should be its most distinguishing
attribute. In an effort to initiate Charter Review Committee discussion related to auditor
independence, the IBA has extracted the following bullet points for your consideration:

e The United States Government Accountability Office (GAQ) defines independence, in
their Generally Accepted Government Audit Standards (GAGAS), as independency from
manapement. [n the City’s new form of government, the Mayor controls organizational
management.

Office of Independent Budget Analyst
202 C Street, MS 3A @ San Diego, CA 92101
Tel (619) 236-6555 Fax (619) 236-6556

Aﬁammm’:“f 2



The GAO further states that “the audit organization and the individual auditor, whether
government or public, should be free both in fact and appearance from organizational
impairments to independence.”

The IBA believes that the greatest risk of impairment or undue influence to City’s audit
organization is the current structure whereby the auditor reports to management whose
activities he is charged with auditing.

In their recommendation for an independent Auditor General (now referred to as an
internal auditor), Kroll makes the following statement: “Currently, the functions of
accounting and financial reporting are combined with the function of internal auditing in
the Office of the City Auditor and Comptroller; in substance, the auditor audits his own
work. Such a structure lacks the requisite level of independence widely viewed as
essential for a sound financial reporting system.”

The City’s first Annual Report on Internal Controls, prepared by the former City Auditor
and Comptroller and dated January 1, 2006, provided the following about auditor
independence: “An auditor’s ‘stock-in-trade’ is her or his opinion. The value of the
auditor’s opinion is rooted in the auditor’s objectivity. The auditor’s objectivity is rooted
in the auditor’s independence within the organization. To the extent that an auditor’s
opinion is less than objective, the value (and reliability) of that opinion is diminished.”

The California legislature has codified the necessity for audit independence with Section
1236 of the California Government Code that requires all city and county audit activities
and auditors follow the Institute of Internal Auditors (IIA) Professional Practice
Standards. The IIA’s Statement of Responsibilities speaks to auditor independence as
“essential to the effectiveness of internal auditing.”

The ITA’s Statement of Responsibilities further specifies that “objectivity is essential to
the audit function. Therefore, an internal auditor should not develop and install
procedures, prepare records, or engage in any other activity which he would normally
review and appraise and which could reasonably be construed to compromise his
independence.”

In a private sector parallel, the Sarbanes-Oxley Act of 2002 addresses auditor
independence by adding a “Prohibited Activities” section to the Securities Exchange Act
of 1934 that makes it unlawful for an auditing firm providing an audit for a client to
contemporaneously provide any non-audit service (i.e., bookkeeping or other services
related to the accounting records or financial statements of the audit client) for that same
client.
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Audit Committee Issues

In the Report of the Audit Committee of the City of San Diego dated August 8, 2006 (“Kroll”),
there was a financial remediation recommendation to establish a three-member Audit Committee,
with two members from the public and one member from the City Council. Kroll further
suggested that the two public members be appointed by the Mayor and confirmed by the City
Council. Citing professional best practices in IBA Report Number 06-35, the IBA recommended
that the City Council appoint the two public members. After considerable discussion about the
appropriate process and composition of the recommended committee, the City Council acted to
establish an Audit Committee with the adoption of Resolution R-302279 on January 9, 2007.

The City’s Audit Committee is comprised of three members of the City Council.

The City Council adopted Ordinance O-19612 on April 24, 2007 to codify the Audit Committee
Charter into the City’s Municipal Code. The Municipal Code now specifies that the Audit
Committee shall provide independent, legislative oversight for the audit work performed by and
for the City. The Audit Committee Charter and the City’s Municipal Code state that this
oversight “shall extend to the City’s internal controls over financial reporting; the City’s financial
disclosures; internal financial audits; and the selection, with appropriate consultation with the
Mayor, and monitoring of independent audit firms.”

The following bullet points provide information contained within the binder related to some of
the issues faced in establishing and defining the role of the City’s Audit Committee:

e In their Recommended Practice for 2006, the Government Finance Officers Association
(GFOA) states “An audit committee also provides a forum separate from management in
which auditors and other interested parties can candidly discuss concerns. By
effectively carrying out its functions and responsibilities, an audit committee helps to
ensure that management properly develops and adheres to a sound system of internal
controls, that procedures are in place to objectively assess management’s practices, and
that the independent auditors, through their own review, objectively assess the
government’s financial reporting practices.”

e With respect to audit committee establishment, the GFOA further provides “The
governing body (4) of every state and local government should establish an audit
committee or its equivalent ...” (4) footnote: “For the purposes of this recommended
practice, the term ‘governing body” should be understood to include any other elected
officials (e.g., county auditor, city controller) with legal responsibility for overseeing
financial reporting, internal control and auditing, provided they do not exercise
managerial responsibilities within the scope of the audit.”

e The Association of Local Government Auditors (ALGA) has developed model code or
ordinance language for establishing a local government auditor and/or audit committee.
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That language specifies that “Audit committee members shall be appointed by the
legislative body and all appointees shall be independent of the local government’s
management and administrative service.”

e The American Institute of Certified Public Accountants (AICPA) states “The creation of
an effective audit committee function can help a government establish accountability
because it can focus specifically on issues related to fiscal accountability. Furthermore,
a government audit committee can devote more time to fiscal accountability matters,
resulting in greater benefits. For example, government audit committees can improve
financial practices and reporting, enhance the internal audit function and enhance the
external audit function.”

e The National Office of Audit and Accounting (NOAA) issued an Audit Committee
Guide for Public Sector Entities which contrasts the role of management with that of the
audit committee as follows: “Management has the responsibility to ensure the accuracy
of the financial statements and compliance with laws, regulations and agreements. It is
the audit committee’s function to carry out due diligence by evaluating information from
the chief financial officer, program administrator, the internal auditor, and the external
auditors to form conclusions.”

CONCLUSION

The information provided within this binder is provided as a resource for members of the Charter
Review Committee to utilize in discussing the City Charter as it relates to the issue of auditor
independence, which is linked to the new role of the City’s Audit Committee. The binder is
largely comprised of best practices and recommendations from professional auditing, accounting
and government associations. In an effort to provide additional perspective, we have included
related IBA reports and selected pages from the Kroll consultant report to the City.

The IBA is pleased to be an ex-officio member of the Charter Review Committee. We are
interested in the work of the Committee and would be glad to provide you with additional
information to support your review. My staff and I stand prepared to assist the Committee, and
its Subcommittees, as may be needed. Please feel free to discuss anything of interest with me or
a member of my staff in the course of your review. »

Andrea Tevlin
Independent Budget Analyst
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THE CITY ATTORNEY 1200 THIRD AVENUE, SUITE 1620

SAN DIEGO, CALIFORNIA 92101-4178
CITY OF SAN DIEGO TELEPHONE (619) 236-6220

FAX (619) 236-7215
Michael J. Aguirre

CITY ATTORNEY

MEMORANDUM OF LAW
DATE: January 23, 2006 -
TO: Honorable Mayor and City Councilmembers
FROM: City Attorney
SUBJECT: The Relationship Between the City Offices of the Mayor and the Auditor

and Comptroller under the Mayor-Council Form of Government

QUESTION PRESENTED

What is the relationship between the Office of Auditor and Comptroller [ Auditor] of the

City of San Diego and the Office of the Mayor under the new Mayor-Council form of
govermnment?

SHORT ANSWER

Under the Mayor-Council form of government implemented January 1, 2006, the Mayor
has the express authority to appoint and dismiss the Auditor. That places the office under the
Mayor’s supervision. However, the Mayor may not limit or impede the authority or duties given
to, or required of, this public office by City Charter or ordinance, federal or state law.

BACKGROUND

On November 2, 2004, the voters of the City of San Diego passed Proposition F, which
amended the San Diego City Charter to add Article XV to “test implementation of a new form of
governance commonly known as a Strong Mayor form of government.” Charter section 250. The
five-year trial period of governance is operative January 1, 2006 and continues until December 1,
2010, unless the electorate extends this form of government. Charter § 255. Voters were urged
“to elect a chief executive who is accountable for how the City is run, . . . who had the authority

to make changes.” San Diego Ballot Pamp. General Elec. Nov 2, 2004 argument in favor of
Prop. F.

Voters were told that “the Mayor would have the authority to give direction to all City
officers and employees, except those in departments and offices recognized in the Charter as
being independent . . . The Mayor would be responsible for preparing the annual budget for the
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Council’s consideration and adoption. . . .The Mayor would appoint the City Manager with
Council confirmation. The City Manager would serve at the pleasure of the Mayor. The Mayor
would appoint the City Auditor and Comptroller, Police Chief, and Fire Chief, subject to Council
confirmation. All other managerial department heads formerly under the City Manager would be
appointed by the Mayor and serve at the pleasure of the Mayor.” San Diego Ballot Pamp.
General Blec. Nov. 2, 2004, the City Attorney’s Impartial Analysis of Prop. F.

Part of the system of “checks and balances” created by Proposition F was the new office
of Independent Budget Analyst. San Diego Ballot Pamp. General Elec. Nov. 2, 2004, argument
in favor of Prop. F. The City Council would appoint the Independent Budget Analyst: “to review
and provide budget information to the Council independent from the Mayor.” San Diego Ballot
Pamp. General Elec. Nov. 2, 2004, the City Attomey’s Impartial Analysis of Prop. F.

Charter section XV was effective January 1, 2006, and with its implementation and the
election of a new Mayor, questions have arisen about the relationship between the Office of the
Mayor and the Office of the Auditor in the new form of govemance.

DISCUSSION

I. Charter Changes Impacting the Auditor.

Effective January 1, 2006, the Mayor assumed all executive au‘thority, power, and
responsibilities conferred by the Charter upon the City Manager in Article V [Executive and
Administrative Service], Article VII [Finance], and Article IX [Retirement of Employees].

* Charter § 260 (b). In addition, the Mayor became the Chief Executive Officer of the City of San
Diego.' Charter § 265 (b) (1). '

A, The Mayor’s Financial Duties.

The Mayor now serves as Chief Administrative and Chief Budget Officer of the City,
assuming the duties and responsibilities of the previous City Manager. As such, the Mayor
assumed the duties outlined in Charter section 28:

... to supervise the administration of the affairs of the City except as otherwise
specifically provided in this Charter; to make such recommendation to the
Council concerning the affairs of the City as may seem to him desirable; to keep
the Council advised of the financial condition and future needs of the City; fo
prepare and submit to the Council the annual budget estimate and such reports as

' The Charter does not define “chief executive officer.” But the title commonly means “The
highest-ranking executive in a company or organization, responsible for carrying out the policies
of the board of directors on a day-to-day basis.” The American Heritage Dictionary of the
English Language: Fourth Edition (2000). (http://www bartleby.com/61/90/C0289050.html)
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may be required by that body, including an annual report of all the Departments
of the City . . . as Chief Budget Officer of the City, [the Mayor] shall be

responsible for planning the activities of the City government and for adjusting
such activities to the finances available, To this end he shall prepare annually a
complete financial plan for the enstiing year and shall be responsible for the
administration of such a plan when adopted by the Council. He shall be charged
with the bringing together of estimates covering the financial needs of the City,
with the checking of these estimates against the information relative to past
expenditures and income, with the preparation of the budget document and

supporting schedules and with the presentation of the budget to the Council.
(Emphasis added). -

In addition, the Mayor is to cooperate fully with the Council and the Office of
Independent Budget Analyst, including supplying requesting information concerning the budget
process and fiscal condition of the city to the Council and the public. Charter § 265 (b)(14) (15).

B. Mayor’s Supervision of Officers Responsible for Financial Matters.

With the broad administrative and fiscal responsibilities came the Mayor’s authority to
- appoint and dismiss the City officers responsible for City financial matters. He may appoint and
~ dismiss the City Treasurer as could the previous City Manager. Charter §§ 260 (b), 29, and 45.
The amendments to the Charter made no changes in the duties and responsibilities of the office
of the Treasurer, which include maintaining custody of and disbursing City moneys, and
recording all receipts and expenditures. Charter § 45. Similarly, the Charter transferred the
authority to appoint the Auditor from the City Council to the Mayor, subject to Council
confirmation, and provides that the Mayor may remove the Auditor subject to appeal to the City
Council. Charter §§ 265 (b)(10) and (11). However, the Charter made no changes to the duties of
the Auditor, The Auditor remains the “chief fiscal officer of the City” according to Charter
section 39, with all of the previously-existing duties and powers.

In assuming the responsibility for the proper administration of all affa1rs of the City,
Charter section 29 gives the Mayor the power to appoint and remove:

. .all officers and employees in the admmlstratlve service of the City under his

control; but the [Mayor] may authorize the head of a Department or officer

responsible to him to appoint and remove subordinates in such Department or

office. Appointments made by, or under the authority of, the [Mayor], shall be on

the basis of administrative ability and of the training and experience of such

appointees in the work which they are to perform. All such appointments shall be

without definite term unless for temporary service not to exceed sixty days. .

Charter § 29.

Under the new form of government, the Office of Auditor and Comptroller was expressly
transferred to the new executive branch of City government and the officer holding the position
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of Auditor now reports to the highest ranking officer within that branch, the Mayor. However,

the Auditor’s independent duties, and powers under the City Charter and San Diego Municipal

Code have not changed. To help ensure the Auditor”s independence, the Charter provides a

~ “checks and balances” by allowing the Auditor to appeal his removal to the City Council.
Charter § 265 (b) (11). Nonetheless, the Mayor’s responsibilities with respect to the City’s

finances and budget require that he exercise supervisory authority over the Auditor, subject to

other laws that require the Auditor’s independence when performing his or her duties.

IL The Auditor’s Authority and Responsibilities Remain Unchanged.

The Office of Auditor is created by the City Charter and the Charter provides the City

" Council with only limited authority to transfer to others those matters the office might handle
that “do not relate directly to the finances of the City.” Charter § 39. Accordingly, the

Department may not be changed, abolished, combined or rearranged except by a charter change.

Similarly, no other Department may be created that would duplicate the duties the charter places

upon the Auditor that do relate directly to the finances of the City. See, Charter § 26; Hubbard v.

City of San Diego, 55 Cal.App.3d 380, 387-388 (1976).

In addition, the Mayor would exceed his authority should he impede the performance of
the mandatory duties and responsibilities placed upon the Auditor as a public officer by the City
~ Charter, ordinance, or state or federal law. See, Lockyer v. City and County of San Francisco, 33

Cal.4th 1055, 1079-1080 (2004). A Mayor in the new form of government only has the authority
that is expressly or impliedly conferred upon him or her by a charter. 3 McQuillin, Mun. Corp.
(3rd Ed, 2001) § 12.43, p. 266: see, Bartlett v. Bell, 58 Cal. App. 357 (1922) [Mayor has no
power to compel Auditor to act in matter to benefit a third party]. '

The duties required of and the power provided to the City Auditor by the City Charter
remain intact through the governance change. Charter section 39 specifies the duties of the
Auditor and provides, in relevant part, that:

.. . The City Auditor and Comptroller shall be the chief fiscal officer of the City.
He shall exercise supervision over all accounts, and accounts shall be kept
showing the financial transactions of all Departments of the City upon forms
prescribed by him and approved by the City Manager and the Council. He shall
submit to the City Manager and to the Council at least monthly a summary
statement of revenues and expenses for the preceding accounting period,” detailed
as to appropriations and funds in such manner as to show the exact financial
condition of the City and of each Department, Division and office thereof. No
contract, agreement, or other obligation for the expenditure of public funds shall
be entered into by any officer of the City and no such contract shall be valid
unless the Auditor and Comptroller shall certify in writing that there has been

2 Charter section 89 also requires the Auditor submit similar monthly statements to the Council.
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made an appropriation to cover the expenditure and that there remains a sufficient
balance to meet the demand thereof.” He shall perform the duties imposed upon
City Auditors and Comptrollers by the laws of the State of California, and such
other duties as may be imposed upon him by ordinances of the Council, but
nothing shall prevent the Council from transferring to other officers matters in
charge of the City Auditor and Comptroller which do not relate directly to the
finances of the City. He shall prepare and submit to the City Manager such
information as shall be required by the City Manager for the preparation of an
annual budget. He shall appoint his subordinates subject to the Civil Service
provisions of this Charter. (Emphasis added).

Other Charter-mandated duties include the j oint determination with the City Attorney of
the proper form, arrangement, and itemization of the annual appropriation ordinance; and
determination of the “percentage change in price index” (Charter § 71); the keeping of accounts
for each item of appropriation; and the transfer of unexpended funds from these accounts to the
general fund upon completion of the project or at the end of one year. Charter § 72. If the
Council fails to include adequate funds in the appropriation ordinance to cover the Mayor’s
estimate of the City’s debt, or the amount actually required to cover the debt, the Charter requires
the Auditor to set up an account for the full amount the Mayor estimates or the amount required
to cover the debt, and to transfer tax revenue into that account. Charter § 74. The Auditor has the
responsibility to examine all payrolls, bills and other claims against the city (except claims for
damages) and has the discretionary authority to investigate such claims (Charter § 82); he is
responsible for issuing the checks to pay claims against the City that have been approved by the
heads of the Department or offices incurring the debt (Charter § 83); he receives reports from all
City officials who collect and deposit money for fees, permits, licenses, inspections, services,
taxes, and other municipal charges (Charter §§ 86 and 88); and he determines the appropriate

form of accounts to be used by all officers and Departments of the city that receive or disburse
City moneys (Charter § 87).

The Auditor must include in his records the cost or value of all City assets; present a
balance sheet containing that information to the Mayor-Manager; and publish that information in
his annual report. Charter § 112; SDMC § 22.0708. He must audit the accounts of any officer
who dies, resigns or is removed from office, and report the results to the Mayor-Manager and
Council. If the person is found indebted to the City, the Auditor must notify the Mayor and
Council. Charter § 111. And the Auditor has authority to refuse to issue a warrant for a
retirement allowance, if, in the Auditor’s opinion, the allowance has been granted in
contravention of Charter Article IX or ordinances passed under its authority. Charter § 144,

3 Charter section 80 also requires the Auditor first certify there are adequate unencumbered funds
in the Treasury to cover any contract, agreement, or obligation involving the expenditure of
funds before the Council makes such contracts or orders.
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The Auditor has additional responsibilities and powers codified in section 7, Article 2 of
the San Diego Municipal Code. For example, the Auditor:

. shall, at any time, have power {o examine, check and audit the accounts and
records of any commission, board, department, division, office, or employee of
the City; to require an accounting for all cash revenues of the City; to make and
certify to an actual count of cash and securities, and to prescribe, govern and
control the movements, or transfer of all cash revenues, or securities, to the
custody of the City Treasurer.” SDMC §22.0701.

The Mayor and the Auditor must jointly prepare and submit an annual report to the City
Council and the Financial Reporting Oversight Board on the status of the City’s internal financial
controls, with the necessary joint certifications. SDMC § 22.0708. The Auditor also has separate
duties associated with the City's Comprehensive Annual Financial Report (CAFR). SDMC §§
220709, 22.0710. Accordingly, the Auditor has many responsibilities and duties outlined in the

Charter, City ordinances, and state laws in addition to the reporting obligations to the Mayor and
City Council.

CONCLUSION

Under the new Mayor-Council form of governance, the Auditor reports to the Mayor as
Chief Executive Officer of the City of San Diego. Under the Charter, the Auditor is required to
support the Mayor in his obligation to provide a budget to the City Council and to provide such
other information related to the City’s finances and the administration of the City. However, the
Auditor does retain some independence in that the Mayor may not limit or impede the authority
or duties given to or required of this public officer by Charter, ordinance, federal or state law.
Finally, the Auditor’s right to appeal his removal to the City Council provides a check and
balance on any improper interference with the Auditor’s duties and responsibilities.

Respectfully submitted,

MICHAEL J. AGUIRRE
City Attomey

JK:CMBijk
ML-2006-2
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Date Issued: October 18,2007 IBA Report Number: 07-102
Rules Committee Agenda Date: October 24, 2007
Item Number: 1

Subject: Charter Review Committee Recommendations

OVERVIEW

As detailed in the Final Report of the 2007 San Diego Charter Review Committee, the
group was created by the Mayor and charged with specific tasks related to Charter review
approximately six months ago. One or more representatives of the Office of the IBA
attended each meeting of the Charter Review Committee and its subcommittees in order
to provide research and information, give input on behalf of our office, and observe the
process and dialogue in order to inform the comments we would make to the City
Council.

Tn this report, we will only discuss items recommended in the Charter Review
Committee’s Final Report for which the IBA has taken a position and/or wishes to make
additional information available. The following are the Committee’s recommendation
areas which will be discussed in this report:
e Sunset Revision
Eleven-Member City Council
Veto Override
Independent Budget Analyst
Chief Financial Officer
Audit Committee and City Auditor
Balanced Budget

e © @ e o o

In addition, the IBA will make another suggestion, on the matter of Mayoral appointment
of a City Manager/Chief Operating Officer, in this report.
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FISCAL/POLICY DISCUSSION

Sunset Revision

The Charter Review Committee has recommended that the trial period for the Strong
Mayor form of government be extended by four years and that it shall be made
permanent unless other action is taken. The IBA wishes to point out that, although the
committee has characterized this as an extended trial period, it is actually being made
permanent through this proposal. Generally in a trial, a decision on the question is
required at the end of the trial period. This provision does not require the question to be
called at the end of the trial, which effectively means it is permanent if passed by the
voters next year. The recommendation does allow that the voters may act to alter or
terminate this at any time, however this is a right of the citizens regardless of the
permanent or temporary nature of any provision in the Charter.

The IBA suggests it would be more candid to let the public know that this is effectively
making the Strong Mayor form permanent, if this recommendation is approved.
Alternately, if a trial period is still desired, a provision for automatic placement on a prior
ballot should be included. The ballot should be provided for sufficiently in advance to
ensure that the result may be certified by the Secretary of State prior to the actual
expiration of the trial period.

Eleven-Member City Council

The IBA takes no position on the recommendation to expand the City Council. However,
as readers will note, the recommendation is not specific as to when the expansion should
take place. During discussion, some members of the subcommittee and committee
expressed concerns about the cost of redistricting in the near future (among other
concerns) when the decennial redistricting as required by the Charter would follow soon
after. However, some members supported an immediate redistricting process
notwithstanding the added cost and effort. Therefore, the committee ultimately decided
to let the City Council choose the most appropriate time to perform the redistricting
necessary for expansion.

The IBA has recently attempted to quantify the actual cost of a redistricting effort. Based
on the 2002 Annual Budget, the City budgeted almost $162,000 for the 2000
Redistricting Commission (RC), which comprised two part-time staff at approximately
$72,000 and non-personnel expense. In addition, the IBA is aware that the RC utilized
the services of a Senior Planner and that the City Clerk provided Recorders to take
minutes. These costs are not captured in the allocation above and there may be further
staff or material support that the IBA has been unable to identify. The IBA believes this
information can be valuable in considering the timeframe for redistricting to expand the
Council, should this recommendation be forwarded. However, we would note that these
are budgeted, not actual costs. The IBA was unable to find records for the actual costs
associated with the 2000 RC.
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In addition, the 2000 RC made a recommendation for future RC’s budget requirements in
their final report in 2001. The 2000 RC suggested the budget should include funding for
three full-time staff, consultants, legal counsel, and various supplies and equipment. This
closely mirrors a proposal made by the 2000 RC in December 2000 (Attachment I). The
12 month budget proposed $750,000 for five staff, consultants and related costs. The
IBA estimates that a proposal for just three staff could be reduced significantly.

However, considering the increase in cost for salaries and materials since 2000, we
suggest that the cost of supporting an RC effort, as envisioned by the 2000 RC, could still
be between $650,000 - $700,000.

The operating costs for the additional districts may be as much as $3 million annually, if
current district budgets are retained. As discussed by the committee, the cost of this
proposal is a trade-off for the additional representation citizens would enjoy.

Veto Override

During the discussion of increasing the threshold for overriding the Mayor’s veto, the
committee considered linking the issue to the expansion of the City Council. This
proposal ultimately failed to garner a majority of votes amongst the subcommittee or
committee. However, the IBA believes that further discussion of this issue may be
warranted, both due to the split vote at the committee and due to the unique situation it
would create for veto override. As described in the report, implementing the two-thirds
veto override for an eight-member City Council would in reality require a three-quarters
override. While two-thirds results in percentages greater than 66.7% in some cities, as
the report references, a 75% requirement would be a uniquely high hurdle for regular
resolutions and ordinances. Furthermore, for special ordinances that currently require six

votes to pass, the override could only be accomplished with seven of eight votes or
85.7%.

The IBA suggests that, if the override and 11 member Council recommendations are
approved, the Council may wish to consider hastening the expansion of the Council and
linking it to the new override implementation. The expansion of the Council may be
accomplished through the redistricting process, as described. Alternately the
appointment of a temporary at-large member may be considered until a full redistricting
can be completed and new Council Member(s) elected.

Independent Budget Analyst

The IBA supports the language recommended by the Charter Review Committee with
respect to this office. The substantive addition recommended clarifies within the Charter
that the work of the IBA may include both budgetary and policy analysis, as currently
provided by the Municipal Code. We believe that this language clarifies the nature of the
independent work performed by the IBA while maintaining the City Council’s authority
to set powers and duties of the office in the Municipal Code.
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The committee also gave some consideration to changing the name of the IBA to
incorporate the legislative analysis role of the office, and making the office permanent
regardless of the form of government the City may have. Ultimately, the committee has
placed it in the category for further study. The IBA would support the permanence of
this office if studied in the future, or if taken under consideration for this ballot,
recognizing its value in either form of government.

Chief Financial Officer (CFO)

The IBA supports the recommendation of the Charter Review Committee to place the
CFO in the Charter and to assign all comptroller duties to this position as part of the
proposed split of the Auditor and Comptroller’s office and the appropriate assignment of
audit duties to the City Auditor (see discussion below). Note that under this amendment,
the CFO shall be appointed by the City Manager (Mayor) and confirmed by the City
Council, which is not the case at this time. With this amendment, the City Treasurer, a
subordinate of the CFO, will no longer require confirmation by the City Council, which
the IBA finds reasonable.

~ Audit Committee and City Auditor

As the IBA has recommended since our first report on the topic (IBA Report 06-35 dated
8/30/06) we believe the Audit Committee and City Auditor should be considered
together, as they comprise the entire Audit Organization of the City. This will ensure that
the most independent and effective infrastructure is in place to fulfill this purpose, one of
the most important oversight functions in City government.

The recommendation by the committee is to establish a five member Audit Committee,
two members of which are City Council Members (one of whom shall serve as chair) and
three members are citizens with financial expertise, appointed by the Council. The
committee has included a screening process that closely mirrors that proposed by the IBA
in our original Report 06-35, for the appointment of these citizen members. The
screening committee shall be comprised of one member of the City Council, the CFO,
City Attorney, the IBA and two outside financial experts, who will then provide a pool of
qualified candidates for Council consideration.

The City Auditor is appointed by the Mayor, in consultation with the Audit Committee,
confirmed by the City Council and reports to the Audit Committee. The City Auditor
shall be appointed for a 10 year term and may be terminated by the Audit Committee
with a right to appeal to the City Council.

The recommendations forwarded by the committee mirror those by the IBA in our
original report 15 months ago, except that the Audit Committee has been expanded from

“three to five members. The IBA continues to support this model for the Audit
Organization for the City of San Diego.
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Balanced Budget

The IBA supports the recommendation of the Charter Review Committee to clarify and
strengthen a balanced budget requirement in the City Charter. The IBA worked with the
subcommittee and the CFO to propose and scrutinize potential language for
consideration. The language ultimately approved by the committee, which was proposed
by the IBA and CFO, recognizes the roles of both the executive and legislative branches
in the budget process and ensures that a balanced budget is adopted and maintained
throughout the fiscal year.

City Manager/Chief Operating Officer
At the meeting of October 15, 2007, the City Council confirmed the Mayor’s
appointment of Jay Goldstone as Chief Operating Officer for the City of San Diego.
During the discussion, a point of possible conflict in the City Charter was raised. While

~ Article XV confers all the duties of the City Manager on the Mayor, it later allows the
Mayor to appoint, direct and dismiss the City Manager (Section 265(b)(7) — (9)).

- Because this creates confusion, and because the current Mayor does not use the term City
Manager, we suggest that the Council may wish to replace the words “City Manager” in
the aforementioned sections with “Chief Operating Officer” or a similar term.

CONCLUSION

In this report, the IBA has noted support for recommendations of the Charter Review
Committee including language for the IBA, CFO, Audit Committee and City Auditor,
and the balanced budget requirement. While the IBA takes no position on the
recommendation to expand the City Council, we have attempted to provide some
historical information about the cost of the last redistricting effort and suggestions for
expanding the Council in light of the increased veto override proposal. Finally, the IBA
has made two recommendations for modifications:

1. If approving the committee’s sunset revision proposal, include language that
acknowledges that the Strong Mayor form of government is being made
permanent. If there is a desire to keep a true trial period, provide for automatic
placement on the ballot prior to the expiration of the period.

2. Consider amending the Section 265(b)(7)-(9) references to a City Manager by the
Mayor to appointment of a Chief Operating Officer to reduce confusion with
previous articles.

— ¢ e
e ™ - )i H
) x‘ IV S \; - Lol P (,

Penni Takade | APPROVED: Andrea Tevlin
Deputy Director Independent Budget Analyst
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CITY OF SAN DIEGO

'Attach_mgnt 1

MEMORANDUM
WA
e A \ ‘
DATE: December 15, 2000 o - N
TO: Honorable Mayor and City Councilmembers & _
~ FROM: George L. Loveland, Acting Assistant City Manager

SUBJECT: Year 2000 Redistricting Commission Budget

¥
On October 6, 2000 seven commissioners Were appointed to the 2000 Redistricting Commission,
whose task is to redistrict the City into eight Council districts, each containing one-eighth of the
City’s total population to the extent that is practical. According to the City Charter the
Commission must adopt a budget within 60 days of appointment, which includes a Chief of Staff
who will serve the Commission, and the use of existing City staff to the extent possible. The
budget is submitted to the Appointing Authority, which is a panel of three retired Superior Court
Judges, for approval and then to the City Council for consideration. The Council must

appropriate adequate funds to the Commission and to the City Clerk to carry out their duties.

At this time, the Commission has submitted a one-year budget totaling $750,000 to the
Appointing Authority for review on December 21, 2000. Based on direction provided by the .
Redistricting Commission, City staff assisted in the preparation of the proposed budget. Given
staffing and salary guidelines, the budget outlines City positions that are comparable to the Chief
of Staff, Assistant to the Chief, and three staff members. For example, the Chief of Staff’s
proposed salary and benefits is comparable to a Department Director. The budget includes
support costs for the five positions requested, such as office space rent, furniture and compuier
equipment, as well as costs to perform the redistricting tasks, such as City staff support, mapping
and graphic services, meeting expenses, and office supplies. .

Attached for your advanced review is copy of the Redistricting Commission Proposed Budget.
Also attached is the Chief of Staff job announcement that is currently being advertised in local
publications, such as the San Diego Union-Tribune, the San Diego Asian Journal, Voice and
Viewpoint, La Prensa, El Sol, Jobs Available, Uptown Publication, and Filipino Press.

Respectfully Submitted,

GL/klm

Attachments: 1. Redistricting Commission Proposed Budget -
2. Chief of Staff Job Announcement
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SAN DIEGO

CITY ADMINISTRATION BUILDING « 202 C STREET « SAN DIEGO, CALIF. 92101

CHARLES G. ABDELNOUR, J.D.

Office of the
City Clerk, C.M.C. CITY CLERK
) . 533-4000
December 1,2000 : ‘ Page 1 of 2

The Redistricting Commission for the City of San Diego is accepting applications for the
position of:

R ¥
Redistricting Commission
Chief of Staff

BACKGROUND INFORMATION

San Diego is the sixth largest city in the United States with a population"of over 1.2 million
citizens. San Diego operates under a Council-Manager form of government. The Council -
consists of a Mayor elected at large and eight Council members elected from districts.

The Redistricting Commission, subject to the provisions of the City Charter relating to
referendum and initiative powers of the people, has the sole and exclusive authority to adopt
plans which specify the boundaries of districts for the City Council. The Redistricting
Commission must abide by San Diego City Charter, Article II, Section 5.1

THE POSITION |

There is currently one vacancy for Chief of Staff, The position reports directly to the
Redistricting Commission and will perform the following duties: '

(1) Assist the Redistricting Commissioners and provide technical and demographic assistance to
analyze and formulate redistricting plans and maps.

(2) Compile databases of election returns and demographic characteristics at the precinct/census
tract level or other unit of analysis, as needed.

(3) Compile expert reports, studies and court findings pertaining to redistricting.

(4) Compile cases, statutes, resolutions, reports, learned treatises, etc.

reflecting the existence of
past and continuing discrimination in related to redistricting.

(5) Produce informational/educational materials relevant to redistricting.

(6) Work with the City Attorney’s Office to obtain legal assistance where necessary to insure . . -
compliance with the Constitution, Voting Rights Act, Brown Act, and City of San Diego Charter.” =~

(7) Select, tramand SUp@l’VlSB subo:r_dinate staff. ’ R '. . T &?\ =

R
Commission becomes effective and any and all legal and referendum challences have been 7y
resolved. '

DIVERSIT

NOTE: Length of employment is from February 2001 until the redistricting plan adopted by the £
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OUALIFICATIONS
The ideal candidate will have the following: :
_Excellent verbal communication, writing and computer skills,

. Strong knowledge of the City’s budget process.

‘ Strong management/supervisory skills. .

. Ability to handle multiple assignments and work well under pressure.

. Be a self-starter with a high degree of initiative. ’ .

. Good judgement, a high degree of political acumen and effective interpersonal -
skills. : . .

. Ability to deal with public officials, community leaders, the general public and

others in a tactful manner.

A working knowledge of the City of San Diégo and it’s diverse communities.
A strong background in municipal government is highly desirable.

e Relevant experience, education and training which would provide the candidate
’ with the knowledge, skills and abilities required to perform assigned duties.

COMPENSATION

. Salary to be negotiated and is contingent on qualifications.

Generous benefits package available including various retirement savings, health
insurance and life insurance options. '

L

SELECTION PROCESS

Those interested in applying for the position should forward a letter of interest, current resume,
three writing samples, and the names and telephone numbers of three professional references to:
City Clerk’s Office, Attn: Bonnie Stone, Elections Analyst. 202 C Street. San Diego. CA 92101
no later than 5:00p.m. on Monday January 15,2001,

After areview of the submitted materials, a select numb
participate in an interview. .

er of candidateé will be invited to

The City of San Diego is an Equal Opportunity Employer.

[/
}A/"
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